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REPLY COMMENTS OF ALLEGIANCE TELECOM, INC. IN OPPOSITION TO
SOUTHWESTERN BELL'S SECTION 271 APPLICATION FOR TEXAS

Allegiance Telecom, Inc. ("Allegiance"), by its undersigned counsel, hereby submits these

Reply Comments in opposition to the Application of Southwestern Bell Telephone Company

("SWBT") for authority to provide in-region long distance services in Texas pursuant to Section 271

of the Communications Act of 1934, as amended (the "Act").

SUMMARY AND INTRODUCTION

The record clearly demonstrates that SWBT's Application for Section 271 approval must be

rejected. The vast majority ofcommenters in this proceeding, as well as the Department of Justice

("DOJ"), share this view. The only significant comments in favor ofSWBT's Application are those

of the Texas PubIlc Utility Commission ("PUC"), which endorsed the Application despite its

manifold deficiencies.

This briefReply reviews the principal reasons why SWBT's Application does not pass mus-

ter under Section 271. Though SWBT promises that it will provide compliant service in the future,

its application is bereft of the performance data necessary to demonstrate current compliance, as the

Act requires. This Reply further explains why the PUC's endorsement cannot be accorded significant
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weight. Not only did the PUC fail to acknowledge the defects in the record plainly before it, but the

PUC's reliance on SWBT's model interconnection agreement - the T2A - is misplaced. Indeed, in

a currently on-going Texas arbitration proceeding SWBT is seeking to revisit certain terms and

conditions of the T2A. Finally, it is manifestly clear that granting SWBT's Application is not in the

public interest.

ARGUMENT

Allegiance demonstrated in its Opening Comments that SWBT's Application could not be

approved because: (I)SWBT failed to demonstrate that it "is providing" nondiscriminatory service

to competitors offering xDSL services; and (2) SWBT failed to present evidence that its provisioning

of"hot cuts" ofunbundled loops gives competitive local exchange carriers ("CLECs") a meaningful

opportunity to compete. I

Allegiance's comments were based largely on information contained in SWBT's Applica-

tion. Thus, Allegiance pointed out that SWBT's so-called separate xDSL affiliate - which the

Commission stated in the Bell Atlantic New York Order would be a prerequisite for the approval

of future Section 271 Applications - was not yet up and running, and was not expected to be so until

March 2000. Allegiance similarly noted the Texas PUC's recent finding - in the context of

1 Allegiance also highlighted the deficiencies with the Telcordia study, and brought to the
Commission's attention an episode in which SWBT refused to interconnect with an Allegiance
switch without a good-faith basis for refusing to do so.

2 Application by New York Telephone Company (d/b/a Bell Atlantic-New York), Bell At­
lantic Communications, Inc., NYNEXLong Distance Company, and Bell Atlantic Global Net­
works, Inc., for Authorization to Provide In-Region, InterLATA Services in New York,
Memorandum Opinion and Order, FCC 99-404 (Dec. 22, 1999), appeal pending sub nom., AT&T
v. FCC, No. 99-1538 (D.C. Cir.).
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confinning an arbitration award - that SWBT's practices and procedures for provisioning xDSL are

blatantly discriminatory and operationally deficient. Allegiance also pointed out the absence ofany

meaningful hot cut data. Not only was SWBT collecting the wrong information, but its sloppy

procedures for doing so rendered the data it did collect all but valueless. The other comments

submitted in this proceeding echoed these themes, and identified other defects that, collectively,

preclude the Commission from granting SWBT's Application.

The Department of Justice likewise advocates rejecting SWBT's Application. The Depart-

ment cited three principal reasons: (I) that "SBC has not demonstrated that it is providing non-

discriminatory treatment to competitors offering xDSL services;" (2) "that SBC's performance ...

in providing hot cuts ofunbundled loops ... falls short of the 'minimally acceptable' level" identified

in the Bell Atlantic New York Order; and (3) that the "record leaves considerable doubt about

whether SBC can provide interconnection trunks in a timely manner, and whether carriers will be

able to compete effectively using the UNE-platform." Evaluation ofthe United States Department

of Justice ("DOJ Evaluation") at 2-3.

Several aspects of the DOJ Evaluation are especially noteworthy. First, in keeping with its

self-imposed methodology of"focus[ing] on SBC's actual commercial performance," DOJ did not

address the implications of the Texas PUC's recent affirmation of the Covad/Rhythrns Arbitration.3

3 As Allegiance noted in its Opening Comments (at 7-8), this arbitration exposed numer­
ous illegal SWBT practices, including a discriminatory pricing regime for xDSL loops; discrimi­
natory provisioning procedures; and discriminatory OSSs that block CLECs from receiving
necessary information. See also PUC Evaluation at 63-64 (acknowledging the numerous "process
changes" that SWBT will have to make in order to comply with the arbitration award).
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Similarly, DOJ examined SWBT's proffered hot cut data - as flawed as it concededly is - and

concluded that even on its own terms, SWBT failed to demonstrate compliant performance.

The only significant commenter that advocated approving the application was the Texas

PUc. A plain reading of the PUC's Evaluation, however, particularly with respect to the hot cut and

xDSL provisioning issues, reveals that the PUC's endorsement is premature.

Deficient Hot Cuts. The PUC's evaluation acknowledged the importance of assuring that

CLEC customers "not lose dial tone during a loop conversion process," and further noted that

"CLECs strenuously argued" this point during the state's Section 271 proceeding. PUC Evaluation

at 57. Nonetheless, as the PUC recognized, performance measures to capture dial tone outages, as

well as procedures to measure the duration of the entire provisioning interval for coordinated hot

cuts, were not in place when the PUC approved the T2A on October 13, 1999. Id. Indeed, these

measures were not established until December 1999 - just weeks before SWBT submitted its Section

271 Application to the Commission.

Moreover, as DOJ demonstrated, the PUC's conclusion that SWBT's "commercial perform-

ance" was adequate was based, at least in part, on erroneous data. See DOJ Evaluation at 30-32 and

n.83. The "newly" submitted data - much ofwhich was not available to the PUC, and which even

SWBT concedes is hardly a random sample - shows that only 86 percent ofhot cuts were performed

within one hour, significantly below the 90 percent benchmark which the Commission found

"minimally acceptable" in the Bell Atlantic New York Order. See id. DOJ identified deficient

performance in other crucial hot cut measures, as well. For example, a higher percentage ofSWBT's

hot cuts generated trouble reports within ten days than did Bell Atlantic's in New York. Id. at 33-34.
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Similarly, SWBT customers experience outage rates nearly twice as high as Bell Atlantic's New

York customers do. Id. at 32-33

Allegiance maintains that these deficiencies require the rejection ofSWBT's Application be-

cause SWBT has not shown that it is "providing" service that gives CLECs a "meaningful

opportunity to compete," as required by Section 271. The PUC's promise to closely monitor

SWBT's future performance is a legally insufficient substitute for demonstrating actual compliance

at the time of the Application.

Deficient xDSL Provisioning. Despite the unrefuted evidence to the contrary, the Texas PUC

found that SWBT's provisioning ofxDSL-capable loops satisfied Section 271 checklist require-

ments. Much of the evidence most damaging to SWBT's application is presented in the PUC's

Evaluation. The PUC obviously did not recognize its significance. For example, the PUC noted that

SWBT has not yet established permanent interconnection terms and conditions for xDSL. PUC

Evaluation at 61. Rather, SWBT established "interim agreements" with several CLECs "in mid-

1999," id., that were subsequently held facially discriminatory in an arbitration award that the PUC

itself confirmed, id. at 63-64. SWBT cannot, therefore, demonstrate the existence of"a concrete and

specific legal obligation" to furnish service pursuant to a valid interconnection agreement.4 Indeed,

SWBT's application could be rejected for this deficiency alone.

As for Attachment 25 of the Texas 271 Agreement, upon which the PUC relied for its en-

dorsement of SWBT's application, that document will have to be revised to reflect the findings in

4 Application ofAmeritech Michigan Pursuant to Section 271 to Provide In-Region, In­
terLATA Services in Michigan, Memorandum and Order, 12 FCC Red. 20543, ~ 110 (1997).
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the CovadlRhythms arbitration, and thus cannot be cited as a basis for approving the application.5

Finally, the PUC expressly noted that Advanced Systems, Inc. ("ASI"), SWBT's "separate xDSL

affiliate" will not begin processing local service requests for UNEs until February 28,2000, at the

earliest. Id. at 60. SWBT has thus failed to offer "proof of a fully operational separate advanced

services affiliate," as the Commission made clear in the Bell Atlantic New York Order (at ~ 330)

would be required of future Section 271 applicants.6

As with its analysis ofhot cuts, Allegiance views these structural deficiencies as sufficient

to require the rejection ofSWBT's application. See Allegiance Comments at 7-8. In its Evaluation,

the DOJ agreed, and demonstrated that SWBT's actual implementation ofthese discriminatory terms

and conditions was deficient, as well. See DOJ Evaluation at 17-23. The DOJ summed up its position

as follows: "an applicant that has failed to provide nondiscriminatory treatment prior to the

establishment of a separate affiliate should be required to demonstrate that the implementation of

the separate affiliate structure has in fact resulted in nondiscriminatory performance." Id. at 26. In

SWBT's case, it not only has a deficient track record, but no operational separate affiliate. It has,

therefore, not made even a prima facie showing to justify the approval of its Section 271 Applica-

tion.

5 See PUC Evaluation at 62 ("[c]ertain aspects ofAttachment 25 regarding the rates,
terms and conditions ofxDSL-capable loops are subject to adjustment, dependent on the out­
come ofthe recently concluded xDSL arbitration proceeding").

6 In addition to these operational defects, AT&T has raised several troubling questions
about ASI's structural independence from SWBT. See AT&T Comments at 25-27. At a mini­
mum, SWBT will have to submit additional information before ASI's actual independence from
SWBT can be conclusively determined.
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The T2A Provides No Assurance that SWBT Will Live Up to its Promises. The PUC's rec-

ommendation of approval ofSWBT's Application is based, to a considerable degree, on SWBT's

commitment to provide service in accordance with the terms and conditions of the T2A. Recent

developments in a PUC arbitration initiated to resolve reciprocal compensation issues, however,

have cast considerable doubt on the reasonableness of this reliance. During this proceeding, SWBT

has attempted to reopen issues that Allegiance believed were settled by the provisions of the T2A.

Some background is required to fully appreciate SWBT's conduct. In October 1999, Alle-

giance opted into the T2A. The option Allegiance selected deferred the issue ofwhether reciprocal

compensation would be paid for Internet traffic after January 22,2000 to a subsequent arbitration.7

The other terms and conditions of the T2A remain in effect at least until October 2000. On February

3,2000, Allegiance petitioned the PUC to arbitrate the reciprocal compensation issue, as the parties'

agreement expressly contemplated it would do.s SWBT's Response to Allegiance's arbitration

petition, however, made clear that SWBT now views the reciprocal compensation arbitration as an

opportunity to revisit the other terms and conditions of the T2A. Thus, SWBT has asked the

arbitrators to consider the following additional issues: (1) whether CLECs should be required to

7 Specifically, under Option 1 ofAttachment 12 of the T2A, the reciprocal compensation
terms and conditions terminated on January 22,2000. For the period beginning after January 22,
2000, the T2A states as follows:

the provisions of this Attachment shall continue to apply to all traf­
fic types, except that the compensation arrangement shall be Bill
and Keep for all wireline Local Traffic including internet traffic,
subject to true-up, during periods of renewal negotiations and/or
arbitration.

S See Petition of Allegiance Telecom ofTexas, Inc. for Arbitration Under the Telecom­
munications Act of 1996 (Feb. 3,2000) (Attachment 1).

-7-



Allegiance Reply Comments
SWBT-Texas (Feb. 22,2000)

provide a point of interconnection in each SWBT exchange;9 (2) whether CLECs should be required

to identify the 'jurisdictional nature" of local traffic, id. at 14; and (3) whether CLECs are entitled

to the tandem and transport reciprocal compensation rate elements, id. at 14-15. Despite the fact that

these issues are addressed and resolved in the T2A, SWBT has sought to use the reciprocal

compensation proceeding as a vehicle to reopen them.

SWBT's effort to include these issues as part ofthe reciprocal compensation arbitration casts

doubt on its commitment to comply with the provisions of the T2A throughout the term of that

Agreement. It also calls into question the reasonableness of the PUC's reliance on the T2A as

evidence that SWBT has complied with the Competitive Checklist and "irreversibly opened" the

Texas market to competition.

Granting SWBT's Application Is Not In The Public Interest. Despite its obvious deficiencies,

the Texas PUC argued that granting SWBT's Application was in the public interest. The PUC's

position was based primarily on its mistaken view that SWBT demonstrated compliance with the

Competitive Checklist. The PUC also relied on SWBT's claims about the extent of competitors'

entry into the local market, as well as the "mechanisms" that are purportedly in place to assure that

Texas' markets remain open.

As Allegiance, the DOJ, and other commenters in this proceeding have demonstrated, how-

ever, each of the factual predicates underlying the PUC's position is simply wrong. As explained

above, SWBT has not demonstrated compliance with its Checklist obligations. Moreover, SWBT

9Southwestern Bell Telephone Company's Response to Petition ofAllegiance Telecom
ofTexas, Inc. (Feb. 9,2000) (Attachment 2) at 11-14.
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has dramatically overstated the threat it faces from competition, as Allegiance argued in its Opening

Comments (at 12-13). Indeed, DOJ maintains that SWBT has probably overstated the number of

competitors' lines in the state by approximately 175 percent. See DOJ Evaluation at 9 n.15 (citing

declaration ofAllegiance's Elizabeth Howland as evidence that SWBT has exaggerated the state of

competition).

Finally, SWBT's markets are far from "irreversibly open," as SWBT's conduct in the recip-

rocal compensation arbitration illustrates. Indeed, SWBT's eagerness to walk away from the T2A

at this first opportunity highlights the minimal weight that should be accorded the T2A as a tool for

disciplining SWBT, and further serves as a reminder of SWBT's cynical approach to combating

competition. Whether it be manipulating the political process, taking outrageous tactical positions

in litigation, failing to comply with discovery obligations, or out-and-out coercion, the "Bully Bell"l0

has never hesitated to do whatever is necessary to keep competitors at bay. See Allegiance Opening

Comments at 12-18. Thus, SWBT should not be given the benefit of any doubts. Rather, it should

be required to demonstrate actual compliance with all the items of the Competitive Checklist, in

accordance with the plain teImS ofSection 271. Because it has not, its Application must be denied.

10 See Christopher Palmeri, Bully Bell, FORBES (April 22, 1996).
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CONCLUSION

For the foregoing reasons, the Commission should deny the SWBT Application, or if ap-

proval is granted, impose the conditions set forth in Allegiance's Opening Comments.

Respectfully submitted,

Robert W. McCausland
Vice President, Regulatory and

Interconnection
Allegiance Telecom, Inc.
1950 Stemmons Freeway
Suite 3026
Dallas, TX 75207-3118

Mary C. Albert
Regulatory Counsel
Allegiance Telecom, Inc.
1100 Fifteenth Street, N.W.
Suite 200
Washington, D.C. 20005

Dated: February 22, 2000
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Michael C. Sloan
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Washington, D.C. 20007-5116
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Counsel for Allegiance Telecom, Inc.
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DOCKET NO. 21982

PROCEEDING TO EXAMINE § PUBLIC UTILITY COMMISSION
RECIPROCAL COMPENSATION §
PURSUANT TO SECTION 252 OF THE § OF TEXAS
FEDERAL TELECOMMUNICATIONS §
ACT OF 1996 §

PETITION OF ALLEGIANCE TELECOM OF
TEXAS, INC. FOR ARBITRATION UNDER THE

TELECOMMUNICATIONS ACT OF 1996

I.

INTRODUCTION

Allegiance Telecom of Texas, Inc. (Allegiance) requests that the Public Utility

Commission of Texas (Commission) arbitrate the unresolved reciprocal compensation

issue between Allegiance and Southwestern Bell Telephone Company (SWBT) pursuant

to sections 251 and 252 ofthe Telecommunications Act of 1996.1

In support of its Petition, .Allegiance provides a description of the unresolved

Issue and a general overview of the parties' position on that issue. Under the

Commission's direction, however, Allegiance is not filing a copy of its interconnection

agreement with this Petition. In Order No. 3 issued in this docket, the Commission

waived the requirement under Procedural Rule 22.305 to file the most current version of

the interconnection agreement.

I Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (codified as amended in scattered
sections of 15 and 47 U.S.C.) (PTA).
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II.

BACKGROUND

A. The Parties

1. Allegiance - Allegiance is a facilities-based telecommunications carrier

certificated by the Commission to provide telecommunications services in Texas.

Allegiance's address is:

Allegiance Telecom ofTexas, Inc.
1950 Stemmons Frwy., Suite 3026
Dallas, Texas 75207
Telephone: (214) 261-7100

Communications related to the arbitration should be made to:

Susan B. Schultz
Smith, Majcher & Mudge, L.L.P.
816 Congress Avenue, Suite 1270
Austin, Texas 78701
Telephone: (512) 322-9044
Facsimile: (512) 322-9020
sschultz@reglaw.com

Mary C. Albert
Allegiance Telecom, Inc.
1100 15th St., N.W., Suite 200
Washington, D.C. 20005
Telephone: (202) 263-4900
Facsimile: (202) 263-4901

Ms. Schultz is counsel of record for purposes ofservice.

2. SWBT - SWBT is a Missouri corporation authorized to operate as a

telecommunications company providing local exchange and other services in the states of

Texas, Oklahoma, Missouri, Kansas and Arkansas. SWBT is an "incumbent local

exchange carrier" (ILEC) as that term is defined in sections 251 and 252 of the FTA.

SWBT's representatives for this proceeding are as follows:

Mr. J. David Tate
Mr. Thomas J. Hom
Southwestern Bell Telephone Company
1616 Guadalupe, Room 600
Austin, Texas 78701
Telephone: (512) 870-5714
Facsimile: (512) 870-3420
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B. Status Under the T2A

Following negotiations for a successor interconnection agreement with SWBT,

Allegiance adopted the Texas 271 Agreement (TIA), selecting Option 1 for reciprocal

compensation terms and conditions under Attachment 12 of the TIA. In Docket No.

21573, Interconnection Agreement between Allegiance Telecom of Texas, Inc. and

Southwestern Bell Telephone, the Commission recognized that the new interconnection

agreement between Allegiance and SWBT became effective on October 28,1999.

Under Option 1 of Attachment 12 of the TIA, the reciprocal compensation terms

and conditions terminated on January 22, 2000. For the period beginning after January

22, 2000, the TIA states as follows:

the provisions of this Attachment shall continue to apply to
all traffic types, except that the compensation arrangement
shall be Bill and Keep for all wireline Local Traffic
including internet traffic, subject to true-up, during periods
ofrenewal negotiations and/or arbitration.

Allegiance is requesting the Commission to determine that Internet Traffic, like Local

Traffic and EAS traffic, should continue to be compensated under the reciprocal

compensation terms and conditions previously approved by the Commission.

c. Timeline

Allegiance submits to the Commission's time frames as set forth in this docket for

resolving the reciprocal compensation issue and incorporating the results into the

interconnection agreement, as appropriate.
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III.

DISCUSSION OF UNRESOLYED ISSUES

At this time, the only issue that Allegiance is requesting the Commission to

determine is the appropriate compensation arrangement for Local and ISP-bound traffic.

Option 1 under the T2A was the result of a compromise between the Commission and

SWBT. SWBT's position on compensation for Local Traffic and ISP-bound traffic is

reflected in Option 2 of the T2A. Option 1 was placed in the T2A to give parties that

disagreed with SWBT's position a temporary alternative. That alternative has now

expired.

Allegiance asserts that Local Traffic should continue to be compensated in

accordance with SWBT's TELRIC-based rates on an equal and reciprocal basis.

Furthermore, there is no basis on which to segregate Internet traffic from other traffic

types already specified in its interconnection agreement. Consequently, Allegiance and

SWBT should continue to compensate each other equally and reciprocally for Internet

traffic based on SWBT's TELRIC-based rates for Local and EAS traffic. The issue is a

recurring one for the Commission.

1. Commission Rulings

The issue of whether reciprocal compensation provisions apply to traffic

terminating to ISPs is by now a familiar one. The Commission was faced with this very

issue in a complaint filed back in 1997. Complaint and Request/or Expedited Ruling 0/

Time Warner Communications, Docket No. 18082 (Oct. 7, 1997). In that complaint,

Time Warner alleged that SWBT was in violation of its interconnection agreement for

refusing to compensate Time Warner for its termination of SWBT customers' calls to

4



ISPs, which were Time Warner's customers. In its final order, the Commission

concluded "that calls placed to ISPs through the public switched network should be

considered 'local traffic' for purposes of the reciprocal compensation provision" in the

interconnection agreement between SWBT and Time Warner. Id Final Order (Feb. 27,

1998). The Commission has affrrmed that decision in each subsequent Commission

proceeding in which SWBT has raised the ISP compensation issue.2

2. Effective Law

The Commission's ruling that ISP traffic is entitled to reciprocal compensation is

the state law in effect at this time and prevails, absent any contrary federal law. There is

no contrary federal law.

While stating that "a substantial portion of Internet traffic involves accessing

interstate or foreign websites," the Federal Communications Commission (FCC) has

refused to find that conclusion dispositive on the issue of inter-carrier compensation. In

the Matter of Implementation of the Local Competition Provisions in the

Telecommunications Act of 1996, CC Docket No. 96-98, Declaratory Ruling, FCC 99-

388 (reI. Feb. 26, 1999). Indeed, the FCC confrrmed the state's authority to establish that

compensation.

Even where parties to interconnection agreements do not voluntarily agree
on an inter-carrier compensation mechanism for ISP-bound traffic, state
commissions nonetheless may determine in their arbitration proceedings at
this point that reciprocal compensation should be paid for this traffic.

Id at' 25. Absent an FCC rule that addresses inter-carrier compensation for ISP traffic

2 Petition of Waller Creek Communications, Inc. for Arbitration with Southwestern Bell Telephone
Company, Docket No. 17922; Complaint ofTaylor Communications Group, Inc. Against Southwestern Bell
Telephone Company, Docket No. 18975, Order No.3 (May 4, 1998); and Complaint and Request for
Expedited Ruling of Golden Harbor of Texas, Inc., Docket No. 19160, Arbitrator's Decision (June 30,
1998).
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and establishes a different compensation scheme, there is no basis to exclude ISP traffic

from the Commission's previously-approved reciprocal compensation arrangements.

The Commission should apply the current, effective law and conclude that ISP­

bound traffic should continue to be compensated equally and reciprocally based on

SWBT's TELRIC-based rates for Local and EAS traffic. Because it seeks a reciprocal

rate with SWBT, Allegiance asserts that its own costs involved in terminating traffic,

including Internet traffic, are irrelevant to this proceeding and has no intention of

sponsoring a cost study to prove up its costs.

IV.

CONCLUSION AND PRAYER

In this petition, Allegiance seeks the Commission's review and determination of

an issue of crucial importance to the industry. The T2A only provided for a temporary

solution concerning reciprocal compensation terms and conditions; the Commission must

now affirm the appropriate long-term solution.

For all the foregoing reasons, Allegiance respectfully requests the following:

1. that the Commission appoint an Arbitrator to determine the unresolved

issue between Allegiance and SWBT;

2. that the Arbitrator consolidate Allegiance's Petition for Arbitration with

other similar petitions, if appropriate;

3. that the Arbitrator(s) issue an Arbitration Award resolving this issue in

conformance with Allegiance's position; and

4. that the Commission grant Allegiance any other relief to which it may be

entitled.

6



Respectfully submitted,

SMITH, MAJCHER & MUDGE, L.L.P
816 Congress Ave., Suite 1270
Austin, Texas 78701
Tel: (512) 322-9044
Fax: (512) 322-9020

By: _

Susan B. Schultz
State Bar No. 02190500

ATTORNEYS FOR ALLEGIANCE
TELECOM OF TEXAS, INC.

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy ofthe foregoing document was served
to parties ofrecord by facsimile, electronic mail, or hand-delivery on February 3, 2000.

Susan B. Schultz
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DOCKET NO. 21982
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§
I
§
§

PROCEEDING TO EXAMINI!
RECIPROCAL COMPENSATION
PURSUANT TO SeCTiON Z5Z all' THE
FEDERAL TELECOMMUNICATIONS
ACT OF 1996

SOUTHWESTERN BELL TELEPHONE COMPAW-S
RESPONse TO PETITiON OF ALLEGIANCE Tl!!LeCOM OF TEXAS INC.

Southwestern Bell Telephone Company ("SWBT'), pursuant to Section 252(b){3)

of the Federal Telecommunications Act of 1996 ("FTAu )1 and PUC Procedural Rule

§ 22.;305, flies this Response to the Petltfon of Allegiance Telecom of Texas, Inc­

("Allegiance").

..

t
INTRODUCTION

The primary issue in this arbitration involves what inter·carrler compensation

payments -- if any -- shoutd be made for the handling of Internet·bound traffic. The FCC

has ruled that traffic bound for the Intemet is not local. and therefore such traffic is not

subject to the reciprocal compensation obligation of section 2S1(b)(5) of the FTA. 2 In

SWaT's view, that determination should be the end of the matter. SWBT understands

that the Public Utility Commissfon of Texas ("Commission") has not taken this view.

Instead, the Commission has interpreted the FCC's Declaratory Ruling as holding that

state commissions have authority, In arbitrating interconnection agreements under

,~ection 252 of the FTA. to adopt an appropriate inter-earrier compensation filgime for

1 Telecommunications Act 01' 1996, Pub. L. No. 104-104, 110 Stalt. 56, codifiec::l at 47 U.S.C. §§ 251 el
seq.

2 DeclarBtory RUling In CC Docket No. 96-98 and Notice of Propoeec:t R\Jlem8klng in CC Docket No. 99­
68. Implementation ofthe Local Compt!l'lStllkm Provisions in the Telecommunications Act of 1~P6, 14
FCC !=lcd 3689 (1999) ("Declatatof)t RulinEf).
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IntenUlt-bound traffic, so long as such a regime i& consistent with federal law. :s Should

the Commission determine--contrary to SWBT's jurisdictional position and any SWBT

agreement--that it has the authority to order some type of inter-carner compensation on

Intemet-bound traffic, then the Commission should necessarily undertake responsibility

for devising an efficient inter-carrier compensation structUril to take the place of the

reciprocal compensation structure th.t the FCC has now ruled does not apply.

Accordingly, without waiving its jurisdictional arguments, SWBT will work with the

Commission to develop a new and economically rational approach to this issue.

No prior decision of this Commission addresses the Issue as framed by the FCC.

The Commission should consider the economic and policy implications 'Of various

approaches. Principal among the reJevant considerations Is the need to ensure that any

inter-carrier compensation arrangement respects princfples of cost causation, such that

users will face economically efftclent incentives in using the telephone network. An

efficient regime will promote genuine competition for residential and business customers

because customers will no longer be liabilities to the provider of fun lOcal service,

generally producing reciprocal compensation obligations far In excess of the revenues

such customers generate. Furth_r, the end of the current reciprocal compensation

anomaly wlll also mean that new entrants will no longer be tempted to distort their

3 Cor;nments of the PubliG UtUJty Commission CJI TeX8li./n",,.C.rrl., Compensation for ISP.Bound Traffic.
CO Docket No. 99-6B, at 7, n.4 (FCC filed •• 12, 1999) (hereinafter -Commission Comments~). As
several incumbent \.ECs are now argui/1U in federal court. imposing reciprocal compensation for Internet·
bound traffic, when the federal obligation h8a been explicitly limited to IQCIII tratrtC, contllcts with federal
law. Moreover, because lh;.w tr8fftc is. at a minimum. pr1IdomlNlnlly intersta\8. this Cammi_ion lacks
jurisdiolion to Impose inter-eilrri.r compensation obIlgations for .uch trafrlc. See BeJJ Atl8nt/c TelePhonfJ
Cos. '(. FCC, No. 99-1094 (D.C. Cir. filed March 8.1999). Oral argument lIS .cheduled in thal case for
November 22, 1999.

3
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business plans to exploit this economlcalJy wasteful opportunity for regulatory arbitrage,

at the expense of broad-based competition in the real local market.

Because Internet Service Providers (_'SPs") are in reality using interstate access

servh:e, federal and state regulatory precedent and sound economics dictates that the

appropriate way to treat this traffio is to adopt a Nmeet-pafnt..billing" arrangement, under

which the two oarriers jointly providing such access would share the access revenues "

received from the ISP. As a practicEIl matter, however, because federal law exempts

lSPs from the payment of per-minute access charges, meet-polnt..bllllng will amount to a

de klcto "bill-and-keep" arrangement (in which no Inter-carrier compensation wDuld

change hands) for Internet-bound traffic, at least until the FCC removes the Enhanced

Service Provider C'ESP") exemption from access charges. With the implementation of a

meet-point-billing arrangement, a billing mechanism will be in place should the FCC

remo\le or mocUfy the ESP exemption in the future. SWBT firmly endorses a

meet··point-billtng arrangement but, wIthoUt waIving this position, submtts that the

Commission at a minimum should adopt 21n Inter-carrier compensation regime that

reflec:ts the far lower costs local carriers serving ISPs incur.

II.
UNRESOLVED ISSUE

A. Inter..carrier Comp!nsatlon For Internet-Bound Traffic

The CommIssion should declare that Internet-bound Traffic Is Not Subject to Reciprocal
Compensation,

In prior decisions, the Commkision determined, as a matter of contract

interpretation, that "the definmon of 'local traffic' in the applicable interconnection

4
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agreements Includes ISP traffiC...4 Here. there is no mntraet. The current arbitration

petition presents an entirely different issue. That Issue is: Should SWBT be ordered by

the Commission to enter into a contract to pay reciprocal compensation for Internet

traffic. when the FCC has definitively ruled that IntllJMet-bound traffic is not local and,

there"fore, nat subject to the reciprocal compensation obligation of section 251(b)(5) of

the Act? As this Commission has stated. the "issue of Inter-carrier compengation for

ISP..bound traffic on a prospective basis" is distinct from the "issue of inter-carrier

compensation for ISP..bound traftlc under pre-existing Interconnection agreements."5

1. Federal Regulatory Background

In Its Local Interconnection Ordsr,B the FCC determined that ·section 251(b)(5)

reciprocal compensation obligations apply only to traffic that originates and terminates

withirl a local atea," and "do not apply to the transport or termination of interstate or

intrastate interexehange traffic." 11 FCC Red at 16013. '1034. That conclusion was

codified in rules limiting the reciprocal compensation obligation to _lIloCIiI! ,

telecommunications traffic," defined illii traffic that ·orioinat8s and tenninates within a... . -,--.- ':,/' ,-, ...._.. ..--... .- - .",- .. ' - - ,- -- - - . --- . . .::_ ..:.__ . -".""

local service area." 47 C.F.R. §§ 51.701(b)(1), 51.703(a). See also Declaratory Ruling,

14 FCC Red at 3705-06 11 26 ("reciprocal compensation Is mandated under section

251 (b)(5) only for the transport and terminatIon of loeal traffic·).

.j Order, Complaint and "-qUflst for Expedited Ruling of Time warner Communications, P,U.C. Docket
Nc. 1!lO82. at 5 (Feb. 27.1998).

$ CommissIon Commenw at 4.

• Firsl Repott and Order, In the MatIJtl' tJf implementation of ,,,. L.oo.I Comp.tItIon Pro"isions in the
Te/HOmmunlcat/ons Aclof 1995. 11 FCC RccI.154&89 mrJdNredon teCQn•• 11 FCC Red 13042 (1996).
vacatid in part, Iowa UtJts. I!Jd v. FCC.120 Fad 763 (8~ Cir. 1997). rev'd In pan. affd in part sub nom.,
AT&T Corp. v. Jowa VIlis. Sd.. 119 S. Ct 721 (1999).

5
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In the Declaratory Ruling, the FCC determined that. because calls to the Internet

"do not tenninate at the ISP's local server •.. but continue to the ultimate destination or

destinations, specifically at a[n] IntemM web site that is often located in another state,"

such calls are not local within the meaning of the FCC's regulatlons. 7 For this reason,

the FCC expressly confirmed that local exchange cam.rs are not required. pursuant to

section 251(b)(5), to pay reciprocal compensation for Internet..bound traffic. 8 .~

This ruling should be the end of the matter.9 However. the Commission ~as

indicated that it believes the FCC has ruled that, until the federal agency adopts a new

fedeic!11 rule to govern this issue, state commissions have the authority, "under section

251 and 252," to detennlne an appropriate inter-carrier compensation mechanism for

Intemet-bound trafflc. so long as that mechanism is consistent with fec:Jeral law.'o

Accordingly. without waiving its jurisdictional arguments. SWBT will work with the

Commission to develop a new and economlcalry rational approach to this Issue.

2. An Efficient Inter-Carrier Compensation Regime for Internet-Bound Traffic

This Commission has recognized that any inter-carrier compensation reg'me for

Intemet·bound traffio "should discourage regulatory arbitrage and resulting market

distortions."" SWBT agrees. And as SWBT will show in the course of this proceeding,

the best way to achieve this result is to adopt meet-po1nt..bllltng or blll-ancJ-keep

7 Det:I.ratory Ruling, 14 FCC RcxI at 3697, " 12.

6 Id. at n. 87.

II See Ncrte 4. Because thIS 1rafftc Is. at a mInImum, predomlnanUy interstate, this Commission lacks
jurisdiclion to impoee inter-oliilflillr compen.lltion abllg8t1oM for such traffic. See /Jell Atlantic Telephone
Cos. v. FCC. No. 99-1094 (D.C. Cit'. filed March 8,1889).

'0 Commission Comments at 2. n. 4.

" CommIssion Comments at 3.

6
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arrangements for Intemet-bound trafftc. Such an arrangement will contribute to the

development of healthy, local competition in Texas. because it will provide all

telecommunications providers the proper economic Incentives to compete for and serve

end-user customers and JSP customers alike.

IBPs are access servtce customers. ISPs. like long distance camers, sell a

service to their subscribers that depend& upon ISPs having access to the "last mile'· of .~

the local telephone network to complete Interstate-indeed often global­

communications links. As a matter of economic efficiency and regulatory rationalitv.

therefol'8. ISP!t--~bnuJd .pav local serviee providers the costs of access an~ Qass those

costs on to their UltiMlltp RUbscribers~iu~as IXes do. _However, the FCC currently has-.._-. ... ~ ..

a policy that exempts enhanced $srvice providers, Including ISPs, from the payment of

Interstate access charges that would normally compensate local provIders for the costs

that irlterstate access users impose on the local network.

In the absence of the FCC·s ESP exemption, If two carriers (e.g. SWBT and

Allegiance) jointly provided Interstate access to an ISP, the ISP would pay the carrier

serving the ISP (Allegiance) per-minute access charges: the Isp's carrier {Allegiance}

would In tum be required to pass on a portion of those access charges to the carrier

selVing the customer who criginilhKI the call (SWBT).12 Because the FCC has

exempted ISPs from paying interstate access charges, however, the carrier serving the

12 See, .,g.. M.mar.ndum Opinion and Order, Accen Billing Requl,.",ent. forJQint Service Provision. 4
FCC R·cd 7183, 7185-88. 1m' 22.24 (1989).

7
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JSP receives no per-minute access chargE (although the ISP still pays for the

services It purchases based on the ISP's carriefs intrastate tariff). 13

If inter-earrier compensation is WSl'I'8nted for Internet-bound traffic under existing

federal rules at all. consistent with this access model, the ~rrler that serves the ISP

should compensate the carrier that serves the originating customer, not the other way

arourtd. The_best mpns fo!'~!JCCO!Doll~hlnath~s result Is tn~. SlillmA Dr~cess used in the

acces~s .areDL ~.meet-D~oln.t-b{I[in9.•rra~ement. As a practical matter, however,

because the carrier serving the ISP receives no per-minute access charges to share.

meet..point-billing in the current environment effectively constitutes a de facto bill-and­

keep arrangement, whereby each carrier will recover its costs from its end-user

customer.'4 It is entirely inappropriate-both from the point of view of regulatory

precedent and economic pnnclple-to apply the Interstate ESP exemption but not apply

the nleet-point-biUlng arrangements that historically have applied to such interstate

traffic. The Commission should therefore require the parties to adopt a bill..and..keep

arrangement to govern that traffic as long as the ESP exemption remains intact.

3. A Second-Best Inter-Catrier Compensation Arrangement

In an efficient inter-carrier compensation arrangement, a carrier originating

Intemet-bound traffic should pay no compensation to a co-carrier that jointly provides

'3 Ir a given carrier serving an lSP incurs usage-senaltive costs in providing access that exceed the
charges it imposes on its ISP culltomer urtdet' Itl intra5tate tlirfffil, th.t .. IiOIatV a function of the FCC's
exemption. That carrier is In a pasition no different from that af an incumbent LEe or any other carrier
prgyiding 8CC8&S ta ISPa.

'4 Such an arrangement would not be Inconllstant with the FCC'. determination that biJl-and-keep
arrangements for .8Qlion 251(b)(S) rllClpraQll oompenletion rT1IIY only b. im~1Id "if traffic is roughfy
balanced in lhe two directions and neither carrier hn rebutted the presumption of symmetrical I7illeS."
t..oc;aJ Inten:"nnectlon OlVer. 11 FCC Red at 160SS, 11 1112. Any inter-carrier compensation
arrangements here would not be Imposed pursuant to sectlDn 251 (b)(5), which the FCC has held does
not apply to this tratftc.

8
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access service to the ISP. However, without wa\ving that position, swaT alternatively

requests that, at a minimum, the Commission eetablish a compensation struclure for

Internet-bound tramc that takes into account the unique nature of Intemet-oound traffic.

The Commission has reoognized that the reciprocal compensation regime

applicable to local traffic should not be appned to Intemet-bound traffic. As tonner

Commissioner Curran stated:

And these kinds of [Internet] a.U[s] are going to be longer in
duration probably. they're also going to be more incoming than
outgoing. And if those types of things are creatures that cause a
different type 01 rate to be developed or applied. then I thl~k and I
would encourage, if that"s the case, Bell to petition us to consider
something else.

(2/5/EJ8 Open Meeting Transcript at 12-13). Likewise. In comments before the FCC in

FCC Docket Nc. 99-68. the Commission noted that "efficient rates for inter-carrier

compem;ation for ISP-bound traffic are unlikely to be based entirely on minute-af-use

pricing structures".U~

Establishing an efficient rate structure is vital to the development of local

competition. Treating Intemet-bound traffic as though it is local for recIprocal

compensation purposes creates two significant barriers to competition. First, it

encourages new entrants to the local market to focus on strategies for exploiting an

Oppc1rtunity for regulatory arbitrage, rather than on strategies for serving end-user

customers. Slfjcond, suctl a structure threatens to turn end"ulsr customers into actual

liabilities for a competing local exchange carrier. Local exchange customers could

easily cause their carners to incur more in reciprocal compensation obligations than the

'11 Commission Comments at 7.

9
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proviider can recover through customer revenues,' Needless to say. such a regime

discourages new entrants from entering the local market as full competitors.

Accordingly. ff the Commission determines that the originating carrier should pay

some inter-carrier compensation to the carrier providing access service to the IS?, the

Commission should take at least four factors Into account in establishIng the appropriat 8

compensation mechanism.

First. the Commission should consider that the access service that ISPs require

is less costly to provide than the local exchange service provided to voice subscribers.

In particular. most of the vertical features of the local switch are unnecessary for

provision of access service to an ISP. Likewise. serving an ISP does not require the

interoffice switching and transport necessary for routing traffic from voice subscribers.

Second. the Commission should consider that calls to the Intemet experience on

average far longer holding times than voice loeal calls. Also, call set-up cost is

independent of the duration of the calls. Thus. the average per-minute cost of long­

duration Internet calls are lower than short-duration local calls. because the fixed call

set-up cost Is spread over a larger number of minutes. Together with the first factor,

this makes Allegiance's usags..sensitive costs associated with provision of access

service to ISPs lower than SwaTs costs of providing local exchange service. Any

compensation structure established in this proceeding should reflect that difference.

Third, as this Commission has noted, because swsrs local regulated

residential rates are non-usage-Isnsitive, SWBT "has no opportunity to recover costs

incurred when compensating 8 terminating carrier...18 If the same reciprocal

16 Commission Comments at 7.

10
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compensation structure were applied to Intemet·bound traffta as applies to local traffic.

SWBT could be required to pay Allegiance significantly more per month In termination

fees than SWBT receives in revenue from its end-user customer. Because of this, the

Commission should ensur& that interooCarrier compensatipn does not Impose an

inequitable burden on SWST (or any LEe S9Ning end..user customers) by capping the

reciprocal compensation that an end-user customer's service provider may be required '0

to pay.

B. Points Of Interconnection

CLECs are apparently misBssignlng NXXs in rate centers in which they have no

facilities or end-user customers. As a result, SWBT Is required to transport carts over, .

large distances, between loeal calling areas. while billing SWBT's originating end-users

only fla1 rate local charges. In order to remedy this situation, SWBT has proposed that

CLECs be required to provide a point of interconnection ("POI-) in each SWBT

exchange ·(or a single POI for multiple eXchanges which participate In the same

mandatory calling arrangement) in which a number is assigned, (A POI should be

provided regardless of whether a CLEC's customer has physical facilities in the rate

center or exchange, since it is the assignment of a number in a rate center that triggers

the need for efficient interconnection within that exchange's rate center.)

The unique needs of ISPs (and In some cases, other, similar service proViders)

have given rise to special numbllring arrangements that have imposed significant

uncompensated costs on SWBT. SWBrs IIPOI" proposal is intended to address this

problem and to ensure that costs are properly imposed on the appropriate carriers and

customers.

11
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ISPs seek to attract a large volume of incoming calls with long holding times, and

accordingly they seek to make it convenient and cheap for their customers to call them.

ISPs have therefore requested numbering arrangements In which they are assigned

numbers associated with each of the IDeal calling areas In which their customers might

be located. regardless of whether the ISP-or even the CLEe-itself has facilities in all

(or, indeed. perhaps any) of those areas. Once it is assigned such ·virtual local ...

numbers", the ISP can be reached by any of Its customers by dialing a locally-rated.

seven digit call.

80th SWBT and CLEes offer virtual IDeal number options to ISPs and other

custemers With similar inbound calling needs. However, they become iii matter for

regulatory concern when carriers offering such arrangements are not able to pass on to

other carriers the cost of canying the virtual local call from the local calling areas in

which the customer is located to a dIstant loeation far outside the originating caller's

local caltlng area.

Where a call is both originated and delivered to the ISP by a single carrier using

a virtual local number. no Inefflcienc:ies arise. The cost of transporting the call from one

local calling area to another is borne by that carrier. Although the orlginatlrlg customer

only pays local ussge rates for the call, any undercompensation of the carrier can be

addressed in the charges that that carrier imposes on the ISP for virtual local numbering

selVic:e. In this way. the costs are ultimately and appropriately imposed on the ISP that

wanted the virtual local number and the carrier that agreed to assign it. This is the case

for virtually all calls that utilize FX. or any similar, SWBT provided service.

12



02/16/00 12:t5 FAX 202 263 4901 ALLEGIANCE TELCOM
FEB-09-2000 l~ED 04:48 PM SMITH MAJCHER t1UDGE FAX NO, 5123229020

14I 013
p, 14/18

If. however. the eel! originates on SWBT's network, but is handed off to the ISP

by a CLEC (because the ISP has chosen to purchase its inbound carling services from a

CLEC). a CLEe has the ability to game the system by refUslng to provide SWBT with a

POI within the local calling area in which the call originates. If a local POI has not been

established SWBT. must carry the call between local calling areas, even though it

receives only local usage rates from the originating end-user and nothing at all from. '.

either a CLEC or the fSP. (Indeed, far from being compensated by a CLEe for the

costs, of transporting Its c:aU, SWBT is actually required to ~ the CLEe intercarrier

compensation and Is being prevented by the CLEC's numbering pradices from being

compensated by swarB end-user through toll charges.) Clearly this result is unfair.17

The c::osts of interexehange carnage in such a situation should be borne either by the

ISP clr by its carrier, since they are the only parties that receive a direct benefit from the

virtualI local numbering arrangement. 18 In a recent order, the Maine Public utilities

Commission concluded. consIstent wtth this analysis. that the assignment by CLECs of

virtual local numbers to their rsp customer unfairly imposes costs on incumbent LEes

that c,riginate calls to such numbers.18

To avoid this unfair situation and to provide CLECs wJth an incentive to offer

efficient meet points. SWBT proposes that Allegiance should be required to establish,

17 Sec.-un SWBT offers CLECs a POI at eacl'l of its sWitches. no cosE recovery problem exists when a
... irtualloc:al call is originated by a CLEC and handed off to SWBT for termination or delivory tD the ISP. In
such eases. the elEC can hand off the call to SWST 'Nlthin the originating local calling area, and thus
incurs no uncompensated costs. Rather, the COSES of carriage beyond the local call1ngarea are borne by
SWBT and/or by its 'SP customer.

HI Although CLECs may suggest that the COIIlS should be borne in the first in.u.nce by SWBT. and
P4iJssed on to its local custom.... this ignores the f8ct thai SWBT is currently precluded fram increasing
these I,ominally Jocal uuge rat••.

10 Public UtUiti•• Comrruulon Investigation Into Use of central Offtce Codes (NXXs) by New England
Fiber Communications LLC. OrrJerAdopting Faetu.l.nd I.egal Conr;luslons. Docket NO. 98-758,

13
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upon the request 01 any ;ntergonneoting LEe, a POI in every SWBT exchange In which

it assigns telephone numbers, Requiring Allegiance to offer POls will ensure that

Allegiance and JSPs benefiting from virtual local number arrangements will bear the

costs associated with such arrangements.

A CLEC can, 01 course, fulfill POJ requirements by establfshlng actual. physical

interconnection points in each rate center. and by deploying new transport facUlties to

and from such points. .However, It need not do so. POI requirements could equally well

be fuJ'filled by negotiating altematlvea mutually acaeptable arrangements under which

the traffic could be delIVered through eXisting SWBT facUlties. Accordingly, there is no

basis for any contention that SWST's POI proposal would require uneconomic

deployment of new transport facilities by iii CLEC.

c. J urfsdlctianalldentlfication of Traffic

In addition to the requirement to establish iii por In each SWBT exchange (or a

single PO, for mUltiple SWBT exchanges which participate in the same mandatory

calling arrangement). SWBT submits that the Parties must identlf)' the jurisdictional

nature of traffic for compensation purposes. Calls that originate In one local caJling

exchange and terminate in distant callfng exchange are not local in nature and shourd

.be compensated in a manner other than reciprocal compensation for local traffic.

D. Tandem versus End Office Compensation Rate.,,!

Parties should not receive the rate for tandem and transpon elements of

termination unless the following two conditions are satisfied:

(1) A Party proves that its switch currently seNes • geographic area
comparable to that served by SWBT's tandem switch;

14
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(2) A Party proves that Its switch performs the same functions on behalf of
SWBT that swers tandem switch performs.

If a CLec satisfied both of these conditions so as to qualify for the tandem rate,

the CLEC must give SWBT the option to connect directly to the CLEC's end offices and

thus avoid payment at the tandem and transport rates IfSWBT 50 chooses.

swaTs network consists of end oft'lce switches. which connect individual

sUbscribers to SwaT end offices, and tandem switches. which carry traffic between end

offices (trunk-to-trunk connections). SWBT also has switches that serve as Class 4/5

switches, and that have both end office and tandem funetionalities. The functions of

tandem offices are quite dIfferent than those of end offices. directly connected to

subscribers. For example, tandem offices do not have to record end-user billing

information or convert between analog and digital signals.

Accordingly, SWBT should pay a CLEC for tandem switching compensation if

and only if (I) a else provides customer Io~t'on and traffic data sufficient to

demonstrate that its switch currently serves a significant number of end-user customers

physically located throughout 8 geogrBphlc area comparable to the area seNed by

SWBT's tandem switch, (II) a CLECs switch performs the same functions on behalf of

SWBT as those perlonned by SWBrs tandem switch on behalf of the CLEC (j.e. trunk

to trunk SWitching).

III.
CONCLUSION-

SWBT requests that the Commission declare that Internet-bound traffic is not

subject to reciprocal compensation. Alternatively, SwaT requests that the Commission

adopt meet-point-billing or bm-and-keep arrangements for Internet-bound traffic.

15
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Alternatively. SWST requests that to the e)((.nt the Commission determines that the

originating carrier should pay some inter-carrier compensation, for Internet-bound traffic

the Commission should impose a cap on such payments keeping with the costing

principles to be developed in SWBTs testimony and at the hearing on the merits.

16
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